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EDITORIAL NOTES. 


A stranger examining our amended constitution as it now ap- 
pears in certified copies, and as it is printed in the ‘‘ Revision,’’ 
would be puzzled to know how our judges of the court of common 
pleas are appointed. In Section II of Article VII, under the title 
‘** Civil Officers,’ he would find in the first paragraph, that these 
judges are to be nominated by the Governor and appointed by him 
with the advice and consent of the Senate; but after reading this, 
he would be surprised to find that the second paragraph declares 
that ‘‘ judges of the court of common pleas shall be appointed by 
the Senate and General Assembly in joint meeting.’”’ Wein New 
Jersey know that the judges are really appointed by the Governor, 
but it must be admitted that no one could tell this from the con- 
stitution as it appears in the books. 

The fact is that under the constitution of 1844, these judges were 
appointed by the Senate and General Assembly. This was provided 
in the second paragraph, and these judges are not named in the first 
paragraph among those to be appointed by the Governor. Then 
came the amendments of 1875, which directed that the words ‘‘ and 
judges of the inferior court of common pleas’’ should be inserted 
in the first paragraph and, assuming that paragraph 2 was 
repealed, changed the number of paragraph 38 to number 
2 and that of number 4 to number 38 and so on to the 
end, but the second paragraph was not formally stricken 
out. The effect was obviously toannul paragraph 2, but in making 
up the official copy of the constitution as amended, this paragraph 
has been retained and the command to change number 3 to number 
2, number 4 to number 3 and so on has been disregarded. If this 
had been done, it would have called attention at once to the real 
situation of the case. 
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THe New YorKk Daily Register says, ‘‘ We are not aware 
that any commentator has remarked how few rights belong to a 
man who has no property;’’ and it proceeds to show how the law 
deals chiefly with property, and that ‘‘ the possession of property 
is a fact lying at the foundation of the greater part of the legal 
rights which men enjoy, and with which lawyers have to do,’’ and 
that ‘‘in a very important sense a man absolutely and continu- 
ously without property would be practically an outlaw.” 

The man without property is an outlaw in the sense that he is not 
subject to the law. Butif he has not many rights, he has one most 
comprehensive right, that which forms the basis of the greater 
part of the law of torts, the right to be let alone. It is not the 
want of rights but the privileges of a man without property which 
strike the lawyer most forcibly. They meet him at every turn. 
The man without property may run into debt, he may slander his 
neighbor, he may borrow his goods and lose them, he may drive 
his horse and founder him, he may trespass on his land, he may 
make a contract with him and break it, he may even obtain his 
money by fraud, and, if he has no property, he is beyond the 
reach of the law and cannot be compelled to make reparation. <A 
man without tangible property may live in luxury on the income 
of a trust estate or of a lucrative profession while his creditors are 
starving, and the law will do nothing to prevent it. He may be 
arrested for debt, or for false representations, or for an outrageous 
tort, but if he has no property and goes through the form of sur- 
rendering all he has, he must be discharged. The man who has 
failed is often better off than the man who is struggling to keep 
his property and pay his creditors. ‘* You are looking better than 
when I saw you last,’’ said a man to his friend. ‘‘ Yes,’ was the 
reply, ‘‘I have gone into bankruptcy.’’ The most fortunate men 
of all are the men without property who have given what they had 
to their wives. ‘They can carry on a prosperous business and _ live 
in luxury and regard their creditors with the utmost serenity. 


THERE Is a serious omission in the Revision of the laws concern- 
ing assignments for the benefit of creditors, and the result is that 
no time is distinctly specified within which creditors must present 
their claims. The fifth paragraph of the act in the Revision pro- 
vides that the assignee six weeks before the expiration of three 
months from the assignment shall publish advertisements making 
known thereby ‘‘that all claims against the estate must be made as 
hereinafter prescribed or be forever barred from coming in for a 
dividend.’’ This was the fifth paragraph of the act inthe Revised 
Statutes of 1846, and was followed by the eleventh paragraph 
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which said: ‘‘If any creditor shall not exhibit his, her or their claims 
within the term of three months as aforesaid, such claim shall be 
barred.’’ This is the twentieth paragraph of the present act, but it 
is changed so that instead of the words ‘‘ within the term of three 
months as aforesaid,’’ are the words ‘‘ within the time allowed by 
this act:’’ and there is no place in the act in which the time allowed 
is specified, except by implication from the fact that the assignee 
must file a list of claims at the end of three months. The result 
of this probably is that the ciaims may be exhibited at any time 
before the list is actually filed. 

The practice had become so well established under the old act 
that it seems to have been taken for granted the time allowed was 
three months under the new act as it was before. and the matter 
was only brought to our attention by a New York lawyer, who 
could not find out from the present act what time was limited for 
the proving of claims. 


Rhoda v. Annis, Maine Supreme Judicial Court, Feb. 16, 1883, 
to appear in 75 Maine, is another case on the much disputed ques- 
tion whether a principal is liable in an action of deceit for the fraud- 
ulent representations of his agent made in the course of his em- 
ployment. There is no doubt the principal is liable in equity to 
the extent of the benefit received, and that the person deceived is 
entitled to rescind the contract and sue for the price if he can re- 
store the goods he has bought; but the question is whether an 
innocent principal can be sued in an action of tort for the lie told 
by his agent. The principal being guilty of no fraud, can he be 
sued as a wrong-doer for the fraud of his agent? The House of 
Lords held that he could not in Western Bank of Scotland v. Ad- 
die, L. R. 1 Se. App. 146, on May 20, 1857, but just two days be- 
fore this the Court of Exchequer Chamber, consisting of Willes, 
Blackburn, Keating, Mellor, Montague Smith and Lush, JJ., held 
that there is no distinction between an action for deceit and any 
other tort, but that in every case the principal is liable for the 
wrong done by the agent in the course of his employment, and 
that the fraud was properly alleged in the declaration as the fraud 
of the principal. It is curious that the case next preceding these two 
contrary decisions was one in which the court was equally divided 
in their opinion upon this question, viz: Udell v. Atherton, 7 H. 
& N. 172. Although the decision of the House of Lords was tech- 
nically of higher authority, the Queen’s Bench, in a later case, fol- 
lowed the ruling of the Exchequer Chamber in a case very similar 
to Berwick v. Joint Stock Co. This was Swift v. Winterbottom, 
L. R. 8 Q. B. 244. The American courts have pretty generally 
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taken this view of the question and have held the principal liable; 
this was the decision of the court in Maine in the case we have re- 


ferred to. 





The New York Court of Appeals has decided that under the 
Fourteenth Amendment of the United States it is permitted to es- 
tablish separate public schools for colored children, and exclude 
them from the public schools provided for white children. The 
case is People, ex rel King v. Callagher, N. Y. Court of Appeals, 
Oct. 9, 1883, reported in the Albany Law Journal for Dec. 15, 
1883, p. 471. Ruger, C. J., read the opinion of the court. He 
discussed the question very fully and concluded that to establish 
separate schools for the colored race was not to abridge their priv- 
ileges or immunities as citizens, but might be only a proper ex- 
ercise of the judgment of the School Boards as to the best manner 
of educating the children. He said: ‘‘ It is not discrimination be- 
tween the two races which is prohibited by law, but discrimination 
against the interest of the colored race. We cannot conceive it to 
be possible that it can be successfully maintained, that in the es- 
tablishment of schools, asylums, hospitals and charitable institu- 
tions for the exclusive enjoyment of particular races or classes, 
the founders thereof are justly subject to the implication of 
unfriendly conduct toward the class for whom such institutions 
are designed.’ This last sentence is plausible but not quite fair, 
for the schools are established not so much for the enjoyment of 
the colored children as for the exclusion of them from the other 
schools already founded, which, but for this, they might enjoy 
with all other children. The judgment of the court, however, 
is very carefully considered, and the reasoning will not be easily 
answered. It must be carefully studied by all who are interested 
in the subject, and will have great weight as authority in other 
States. 


THE OLD QUESTION of the enforceability of a subscription to a 
church or charity has been decided again in Williams v. Regan, 
Sup. Ct. of Texas, 1883. A District Conference of the Methodist 
Yhureh proposed to establish a school and invited subscriptions 
from its members for that purpose. The defendant subscribed a 
certain amount, but afterwards declined to pay. The court said: 
‘This is not the ordinary case of a subscription to some charita- 
ble or public purpose in which there are no contracting parties 
except the subscribers, but the subseribers are the parties upon 
the one side, and the district conference the party upon the other. 
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EDITORIAL NOTES, 5 


Upon the acceptance of the proposition of the conference the 
subscribers became bound, as did the conference upon its accept- 
ance of the subscription and agreement to build in accordance 
with the terms of the subscription. There was then a mutuality 
of engagement, so that each party had the right to hold the 
other to a binding agreement, and it became so previous to, or 
even without performance and either party might enforce it.”’ 

After citing the rule laid down by Mr. Parsons, the court con- 
tinued: ‘*The several stages and essentials of a contract are per- 
haps nowhere more clearly expressed than in the interpretation 
clause of the Indian Contract Act of 1872, which will be found in 
Pollock’s Principles of Contract 7, as follows: ‘(a) When one 
person signifies to another his willingness to do, or to abstain 
from doing anything, with a view to obtaining the assent of that 
other, to such act or abstinence, he is said to make a proposal. (b) 
When the person to whom the proposal is made signifies his 
assent thereto, the proposal is said to be accepted. A proposal 
when accepted becomes a promise. (c) The person making the 
promise is called the ‘‘promisor,’’ the person accepting the pro- 
posal is called the promisee.’’ (d) When at the desire of the 
promisor, the promisee, or any other person has done or ab- 
stained from doing, or does or abstains from doing, or 
promises to do or abstain from doing something, such 
act, or abstinence, or promise is called a consideration for 
the promise. (e) Every promise, and every set of promises form- 
ing the consideration for each other, is an agreement.’ In the case 
before us, we have the double proposals; the double acceptances; 
the mutual promises and the thing promised to be done upon 
the one side actually completed; this gives the right to enforce 
performance from the other. In the case before us there was 
no revocation of the promise made by the appellant until his 
proposal had been accepted by the conference, and even after 
that time by participating in the selection of a place for the 
location of the house, he emphasized his intention to be 
bound; all of this occurred after the trustees, to whom by the 
terms of the subscription the same were to be paid, had 
been appointed, and they had accepted the position.’” Among the 
cases which hold such contracts binding are the following: Hop- 
kins v. Upsher, 20 Tex. 93; Doyle v. Glasscock, 24 Ib. 201; Rose 
v. R. R. Co., 31 Ib. 58; McMillan v. R. R. Co., 15 B. Monr. 238; 
Comstock v. Hawd, 15 Mich. 242; Watkins v. Eames, 9 Cush. 
539. 
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Cunningham v. National Bank of Augusta, Sup. Ct. of Geor- 
gia, Nov. 1883, is another case upon option contracts or dealings 
in futures. It was held that a note given to a broker in payment 
for losses incurred in purchasing ‘‘cotton futures’’ for the maker 
is void, and therefore cannot be enforced even by a purchaser for 
value in good faith before its maturity. 

The same thing is held in Hawley v. Bibb, Sup. Ct. Alabama, 
69 Ala. 52. In that case it was said: Whatever may be the form 
of the contract, if from the nature of the transaction, and the cir- 
cumstances attending it, whether the contract is written or un- 
written, it is apparent that the purpose was not to buy or sell the 
goods, that no delivery of them was intended, that title to them 
should never pass, but that at the time appointed for delivery the 
transaction should be closed upon the basis of the then market 
price of the goods, the losing party paying the difference. The trans- 
action is a wager, and though there may not bea statute denoun- 
cing it as a violation of public policy, it is offensive to the common 
law and void. This case appears in the Journal of Banking Law 
for December and is followed by a long note on ‘‘ Dealing in 
Futures.” 





In State v. First Baptist Church, Sup. Ct. of Lowa, October, 
1883, it was held that a mandamus will not issue to compel a re- 
ligious corporation to re-instate a member ‘‘from whom the hand 
of fellowship has been withdrawn.’? The Court said: This is 
purely an ecclesiastical question into which we cannot enquire. 
The corporation was not organized for pecuniary profit. No such 
profit can possibly accrue to any member. No property interest or 
any other valuable civil right has been affected by the action 
of the church. The plaintiff has not and cannot suffer any civil 
damages whatever. 


THE USE of the streets for public markets is a nuisance in some 
of our cities which our people would not put up with if they had 
not the proverbial good nature of Americans. Americans, by the 
way, are not nearly so tenacious of their individual rights as the 
English are, and allow themselves to be put upon rather than make 
trouble, while the Englishman does not care how much trouble he 
gives himself or others if he thinks his rights are being interfered 
with. 

The law is well enough settled in New Jersey since the case of 
State v. Laverach, 5 Vr. 201, and not even the Legislature can 
authorize the use of a street for a market without compensation to 
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EDITORIAL NOTES. 7 


the landowners along the street ; but since the markets are still 
held in streets and people growl and do nothing to stop it, it may 
be as well to refer to a case just decided in Ohio, Branahanv. Cin- 
cinnati Hotel Co., Sup. Ct. Ohio, Oct 23, 1883, where it was held 
that an injunction might be obtained by the proprietors of the hotel 
against the constant use of the streets asastand for hackney coach- 
es in sucha manner as to prevent access to the complainant’s house. 
The Court says that ‘‘even if this use of the street were a public 
use like a market the city could not appropriate it to such use 
without proceeding according to law as settled in the cases cited,”’ 
and they cited State v. Laverach and also Lyon v. The Fish- 
mongers, L. R., 1 App. Cas. 16 Rep. 726, 662. 


Tne addresses of Lord Chief Justice Coleridge in various parts 
of the country have been published and repeated in the periodi- 
cals until they are pretty well known, but there is a part of his 
address in St. Louis which is especially worth preserving as a con- 
tribution to the literature of the characters of the English Judges. 
He speaks from personal recollection of Baron Parke and Justice 
Maule. What he says of the former may be something of a 
shock to those who in their admiration for the Baron’s great intellect 
and his wonderful power of logical reasoning upon the principles of 
the common law, have not understood how much he did to fasten the 
bonds of technicality upon the law and prevent its expansion. 
The story of Judge Maule is delightful and very characteristic. 
Lord Coleridge said: ‘‘I cannot express adequately how much I sym- 
pathize and agree with you that law grows; that while its principles 
remain unchanged, the application of them must change with chang- 
ing times; that the English common law is broad as the race, as 
diverse and elastic as the various peoples of which that race is 
composed, and that its wisdom and profundity are as inexhausta- 
ble as our language. These things I have earnestly believed, am 
convinced of, and, according to my power, have from time to 
time sought to maintain in argument and exemplify in practice. 

‘But, gentlemen, our common law has had great dangers. The 
wise and broad liberality of Lord Holt and of Lord Mansfield 
would have antedated many of those salutary changes now em- 
bodied in the law, had it not been for the narrow and unbending 
learning of Lord Kenyon and Lord Eldon, which postponed them 
for nearly a century, and in the same way the broad and manly 
sense of the judges of the Queen’s Bench and the Common Pleas, 
in the times of Lord Denman and Lord Campbell, were over- 
thrown and carped at by a great lawyer, indeed, but a man of the 
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most narrow technicality, who, when I was young, dominated 
Westminster with the most absolute and despotic sway. I mean 
Baron Parke, afterwards known as Lord Wensleydale. He was a 
man who used to rejoice in nonsuiting a plaintiff in an undefend- 
ed cause, 7. e., in doing what, by the very nature of the case, was 
unjust. he resisted with the utmost of his ability the slightest 
attempts that were made to allow amendments to the pleadings. 
‘For,’ said he, ‘good heavens! think of the state of the record.’ 
That was the parchment, the clients were nothing, and he sought 
most deliberately to outstrip and defeat the intentions of the 
Knglish Parliament in 1852-4, to introduce something of equita- 
ble breadth into our common law proceeding as it stood at that 
time. And he succeeded. I should be sorry to think that this 
was a fair description of every thing at that time, but I remember 
a very great lawyer (I don’t know whether his name has reached 
this side of the Atlantic in the honor and distinction it ought to 
hold) Mr. Justice Maule, one of the most powerful intellects I 
ever knew, and of great ability as a satirist—I remember hearing 
him once say in court toa gentleman who was arguing at the bar, 
‘Well, that seems a horror in morals and a monster in argument; 
but the case in Meeson & Welsby lays it down as law.’ I do not 
want to say a word against the moral worth and intellectual force 
of these men. They were good men and men of extraordinary 
power. If they had not extraordinary power they would 
never have done what they did, because I have always 
maintained that in law, in morals, in politics, in everything 
that you please, a man to do much mischief, must be an 
able rather than a good man. 

‘But the common law happily has survived these dangers; it 
has survived to guard our freedom—our freedom with its own 
great majesty; it has survived to be one of among the many links 
which [I hope bind England and America indissolubly together. 
England is in a certain sense the mother and America is the child, 
and the mother, like other mothers, suffered many pangs and 
much sorrow at the birth of her child. But, now all these have 
passed away. She remembereth no more the svrrow in the joy 
and pride with which she looks upon the greatness and the glory 
of what she has brought forth.” 
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CHARGE OF JUDGE DEPUE TO THE GRAND JURY OF ESSEX CO., DEC. TERM, 1883. 
Homicide—Xilling of a Burglar—‘* Coroner's Quest Law” —Duties of a Coroner Holding 
an Luquest, 

DrpuE, J., in the course of his charge, said: An inquisition 
taken before a Coroner upon the body of an unknown man who 
was shotand killed on the 10th of November last has been returned 
to this court. The depositions sent up by the coroner show that 
the deceased was in an upper room of the dwelling house of Homer 
N. Choate about midnight, armed with a pistol, having entered 
the house with a burglarious intent. He was discovered in the 
sleeping room of Mrs. Choate, and was shot as he, the deceased, 
was in the act of escaping from a window. 

By an English statute passed as early as 1509 it was enacted, for 
the purpose of removing all uncertainty in the law on that subject, 
‘‘ that if any evil-disposed person feloniously do attempt to break 
open any dwelling house in the night time with the intent to rob 
or murder, and should happen to be slain in the prosecution of 
such felonious intent, whosoever shall be indicted or appealed of 
or for the death of such evil disposed person so attempting burg- 
lariously to break mansion houses shall be thereof and for the 
same fully acquitted and discharged.” 

This statute was adopted in this State as part of the statutoyy 
and common law of England, and was in substance re-enacted by 
the Seventy-first Section of the Crimes act, which declares that ‘‘if 
any person sliall attempt to commit murder, sodomy, rape, rob- 
bery, arson or burglary, and in such attempt shall be slain, the 
slayer shall be deemed faultless, be liable to no forfeiture, and be 
totaliy acquitted and discharged.”’ 

This statute has always been liberally construed in favor of the 
security of the dwelling house and the protection of its occupants 
from the felonious purposes of this class of marauders. Mr. Choate 
is not deprived of the benefit of the statute by the fact that the de- 
ceased was endeavoring to escape from the window when he was 
shot. He was under no duty to allow the burglar to escape, nor 
was he compelled, at the risk of his own life, to wait and see what 
the purposes of the deceased were. The coroner’s jury, on the evi- 
dence before it, very properly found that the killing of the de- 
ceased was justifiable. 

After discussing: the inquisition upon the body of Michael Col- 
lins, and suggesting that there was some doubt whether the verdict 
of accidental death was right, the Judge said: I cannot pass by 
the papers returned with this inquisition without a few observa- 
tions with respect to the duties of Coroners in exam‘nations of this 
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character. These observations will be opportune in view of the 
proceedings now in progress before a Coroner at Orange. 

In some respects an inquisition before a coroner in cases of vio- 
lent, sudden or casual death is analogous to the proceeding before 
a grand jury or a committing magistrate upon a specific charge of 
guilt against an accused. The end of all such investigations is the 
determination of the existence of probable grounds of guilt such as 
would warrant the putting of the accused on trial. In the investi- 
gation of a specific charge against an individual the proceeding be- 
fore agrand jury or a committing magistrate is in one sense ez 
parte ; the accused is not entitled to have evidence heard in his de- 
fence. But in the taking of an inquisition before a coroner the in- 
quest may, and, it is said, must, hear evidence which may be ex- 
culpatory of an accused, if it be offered to them upon oath ; for 
the inquisition is not so much an accusation or an indictment as an 
inquest of office to ascertain in what manner the deceased came to 
his death. 2 Hale, P. C. 157; 1 Chitty, Cr. L. 89. The reason for 
this distinction is obvious, especially where the fact that a crime 
has been committed is certain and it be only tincertain who is the 
guilty person. In such a case hearing evidence only against a sus- 
pected person may produce as the result of the inquisition an ac- 
cusation that on full investigation may turn out to be groundless, 
thus diverting suspicion from the guilty person and giving rise to 
delay, in the course of which evidence may be obliterated and the 
guilty escape. The proper and only prudent course in such cases 
is to make the investigation against one suspected full and com- 
plete, hearing as well the explanatory evidence he may adduce in 
his behalf as that produced against him—bearing in mind, never- 
theless, that it is not the province of the coroner's jury to give the 
accused a full trial, such as he would have before a traverse jury 
upon an indictment, but simply to find whether upon the case made 
there are probable grounds of guilt sufficient to justify his being 
held to answer the accusation. 

[t will not be inferred from what has been said that 
the coroner should receive all kinds of evidence such as 
would be competent in behalf of an accused on the trial 
of an indictment. In stating the rule I have used _ the 
qualifying adjectives ‘‘exculpatory’’ and ‘‘explanatory’’ for 


the purpose of indicating a limitation upon the evidence § 


to be received. To illustrate: If the accused proffer evidence of 
an alibi, or there be other witnesses to the transaction who will 


give a different account of what occurred, the coroner should re- | 


ceive such evidence. Testimony of this description is appropriate 


to the purpose of the investigation before the coroner—to ascertain | 


in what manner the deceased came to his death. But evidence to 
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impeach the character of witnesses called by the state or to discred- 
it their testimony by contradictory statements made elsewhere, 
should not be received. Such testimony is competent only on the 
trial of an indictment, where the issue is upon the guilt of the ac- 
cused and not merely upon the existence of probable grounds for 
suspecting him to be guilty. 

The evidence taken before a Coroner’s inquest should be given 
under oath in the presence and hearing of the jury. It should be 
taken down by the Coroner in the form of depositions and cer- 
tified to the Court with the inquisition. It is possible that in 
taking the inquisition which has given occasion for these observa- 
tions the Coroner complied with the law in this respect, but it 
does not so appear by the return he has made. The evidence ap- 
pears in the papers returned by him in the form of affidavits 
without any indication of where or how they were taken; and 
among them are affidavits of declarations of the accused in his 
own behalf made by him while in the Station House. The ac- 
cused was entitled to have his voluntary examination taken in the 
presence of the jury. ‘hat right was accorded to him. But he 
had no right to have his declarations made elsewhere laid before 
the jury in his own behalf. This part of the testimony was illeg- 
ally and improperly taken. It is possible that it influenced, if it 
did not determine, the finding of the jury. 

The proper course for Coroners in taking these inquisitions is to 
notify the Prosecutor so that he may see to it that the proper 
evidence is produced, may attend the inquest, to put in the evi- 
dence, and see that only legal and competent evidence is received, 
and to take the direction and control of the proceedings, includ- 
ing the arrest and discharge of persons arrested. If that course 
had been pursued in this case the depositions would have been 
regularly taken and certified, and returned in proper form and 
the incompetent evidence referred to would not have been put in. 


OSCAR KROPFF v. FREDERICK A. POTTS. 
(Circuit Court of United States, District of New Jersey.) 


Abatement— Death of Plaintiff—Foreign _ it cannot proceed in the name of the executor 
Executor.—Upon the death of a foreign until he has taken out letters in the State 
plaintiff who leaves a foreign executor a where the action is brought. A reasonable 
suit in a Federal Court does not abate, but — time will be allowed for that purpose. 


In Debt. 

Mr. Firman Shepherd of Philadelphia and Mr. Carl Lentz for 
the motion. 

Mr. A. Q. Keasbey, contra. 

Nixon, D. J.: Thisis « personal action at law, brought by an 
alien against a citizen on October 26, 1883; the death of the plain- 
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tiff was suggested upon the record, and an order entered that the 
suit proceed to final judgment in the name of his executor. 

A motion is now made to vacate said order as improvidently en- 
tered. The executor of the deceased plaintiff is an alien, residing 
in the same country as the testator to wit, at Nordhausen in the 
empire of Germany. ‘There have been no letters testamentary, or 
of administration on the estate, taken out in New Jersey. It is 
well settled that such a person whether administrator or executor, 
vannot begin a suit in the courts of the United States to enforce an 
obligation due his intestate or testator. See Dixon’s Exrs. v. 
Ramsay’s Ex’rs, 3 Vr. 319; Noonans v. Bradley, 9 Wall. 394. The 
counsel for the plaintiff concedes this, but claims that under the 
provisions of section 955 of the Revised Statutes when an alien sues 
and dies, the suit may be continued to final judgment by his exec- 
utor whether foreign or resident. That section which is section 31 
of the Judiciary Act was doubtless enacted to avoid the inconven- 
ience of the common law rule, that all actions, personal, as well as 
real, areabated by the death of either of the parties before judgment. 
It expressly saves all personal suits from abatement in cases where 
the cause of action survives by law. But it would be anomalous 
to allow a person to continue a suit which he is not authorized to 
begin. It is a more reasonable construction of the section to hold 
that when Congress authorized the continuance of a pending suit, 
in the name of the executor or administrator, it meant to refer to 
an executor or administrator who was competent to begin the ac- 
tion. The present suitis saved from abatement by the statute. 
The death of the alien plaintiff suspends further proceedings until 
another lawful plaintiff be substituted. The order is vacated, but 
the personal representative of the plaintiff is allowed a reasonable 
time to wit, sixty days in which to procurein New Jersey letters 
testamentary or of administration. 
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NEW JERSEY ZINC & IRON CO. v. TROTTER AND OTHERS. 


(U. S. Circuit Court, District of New Jersey, Nov. 5, 1883.) 


Removal of Causes.—The second clause, 
section 2, of the removal act of 1875, enacts 
that when in any suit pending in a state 
court there shall be a controversy which is 
wholly between citizens of different states, 
and which can be fully determined between 
them, then either one or more of the plaint- 
ffs or defendants actually interested in such 


controversy may remove said suit to the cir- 
cuit court of the United States for the proper 
district. To enable a party to remove under 
this clause there must exist in the suit a sep- 
arate and distinct cause of action, in respect 
to which all the necessury parties on one side 
are citizens of different states than those on 
the others. 


On motion to remand. 

Mr. T. N. McCarter for plaintiff. 

Messrs. C. & R. W. Parker tor Trotter. 

Nixon, D. J.: This isa motion to remand to the state court a 
suit originally commenced in the Court of Chancery of New Jersey, 
and which one of the defendants (Trotter) has attempted to re- 
move into thiscourt. The decision of the question depends upon 
the nature of the suit as disclosed in the pleadings and the con- 
struction of the second clause of the second section of the Removal Act 
of March 3, 1875. The bill is filed by the complainant corporation of 
New Jersey against Charles W. Trotter, James L. Curtis, surviving 
trustee of the Franklinite Mining Company, and the Franklinite 
Steel and Zine Company. Trotterand Curtis are citizens of New 
York,and the Franklinite Steel and Zinc Company isa corporation of 
the state of New Jersey. The object of the bill seems to be to ob- 
tain the reformation of certain deeds, under which the complainant 
corporation claims title to the ore called ‘‘franklinite’’ in a portion 
of the premises known as Mine Hill, in Sussex county, New Jersey. 
The first of these deeds was executed by Samuel Fowler, on March 
10, 1848, to the Sussex Zine and Copper Mining and Manufactur- 
ing Company, and describes the tract of land on which the frank- 
linite, claimed to have been conveyed, is contained, by specific 
monuments, and by metes and bounds. The allegation of the bill 
is that by reason of the inaccuracies and defects, repeated in the 
subsequent conveyances of titles, there is a difficulty in locating 
the said deed upon the franklinite vein, as it was intended to be lo- 
cated, unless the same shall be corrected so as to make it conform 
to tle intention of the parties. The relief asked for is that the 
said deeds may be so amended and corrected in the description 
therein as to make them conform to the intention of the several 
parties thereto when they respectively executed, and soas to convey, 
without doubt or mistake, that portion of the franklinite vein 
on Mine Hill which is included within a parallelogram described 
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in a certain map of Isaac Shiner, a copy of which was ennexed to 
the bill ; that said amendment and reformation in the several deeds 
may be made in such manner as will effectually operate to convey 
and confirm unto the complainant the portion of the franklinite 
vein claimed by defendants, in accordance with the intention and 
design of the parties ; that the several defendants may be directed 
and decreed to execute proper and sufficient deeds of release to the 
complainant, so as to release and discharge that portion of the 
franklinite vein, so intended to be conveyed, from all claims thereto 
on the part of the several defendants, and that the defendants may 
be severally enjoined and restrained from executing any further 
leases, conveyances, or transfers of any right to franklinite ore on 
that part of Mine Hill within the limits thereof so intended to be 
conveyed to the complainant, and may also be restrained from _re- 
moving any ore therefrom, or committing any trespass thereon, or 
from bringing any suit or action at law to recover possession Shere- 
of,or from taking any other step, or doing any other act, to interfere 
with the possession of complainant. James L. Curtis, Charles W. 
Trotter, and the Franklinite Zine and Steel Company are made de- 
fendants, because they unite in themselves the whole legal and 
equitable title to the premises in dispute, so far as it is claimed ad- 
versely to the complainant ; Curtis being the trustee who holds the 
legal title to the reversion in fee in trust for the Franklinite Steel 
and Zine Company, Trotter the lessee of Curtis fora term of years, 
and who claims under his lease a present right of possession, and 
the Franklinite Steel and Zine Company being the cestii que trust 
of Curtis. 

The second clause, section 2, of the Removal Act of 1875 enacts 
that when, in any suit pending in a state court, there shall be a 
controversy which is wholly between citizens of different states, 
and which can be fully determined as between them, then either 
one or more of the plaintiffs or defendants actually interested in 
such controversy may remove said suit to the circuit court of the 
United States for the proper district. Can a controversy be found 
in this suit which is wholly between the defendant Trotter and the 
complainant, and which can be fully determined between them / 
This provision of the section is predicated upon the fact that ac- 
tions are often in their nature severable, and frequently embrace 
more than one controversy. The object of the clause was to enable 
citizens of different states, who found themselves involved ina suit 
in which more than one controversy existed, and one of which was 
capable of being fully determined without the presence of other 
parties named in the action, to avail themselves of their constitu- 
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tional right to have their separate controversy settled in a federal 
court. 

But the bill of complaint in the present case seems to reveal only 
one cause of action, to wit, the reformation of certain deeds. The 
several defendants are made parties because they are directly in- 
terested in this single controversy,—The Franklinite Steel & Zinc 
Company, because it claims an equitable title to the premises in 
dispute ; Curtis, because he holds the legal title as the surviving 
trustee of said corporation, and exercises the right of leasing the 
property for a term of years; and the defendant Trotter, because 
he has an immediate interest in defeating the complainant’s at- 
tempt to amend and reform the deeds, which, if successful, would 
deprive him of the right, as lessee of Curtis, to enter upon the dis- 
puted premises to mine for franklinite. Under well-established 
principles of equity practice, any court would require the presence 
of all these parties before it would proceed to a final decree. 1 
Daniell Ch. Pr. (5th Amer. Ed.) 190, note 5 ; Story, Eq. Pr. § 72; 
Shields v. Barrow, 17 How. 130; Ribon v. Railroad Cos. 16 Wall. 
446 ; Abbott v. Rubber Co. 4 Blatchf. 489. 

Calvert, in his excellent Treatise upon the Law respecting Par- 
ties to Suits in Equity, (p. 285,) states that a bill cannot be filed 
against a lessee for the purpose of disputing the title of the lessee 
or owner of the inheritance without making him a party. 

In the recent case of Hyde v. Ruble, 104 U. 8. 409, the Supreme 
Court, in considering the clause of the second section of the re- 
moval act on which the present removal is demanded, say: ‘‘To 
enable a party to remove under this clause there must exist in the 
suit a separate and distinct cause of action, in respect to which all 
the necessary parties on one side are citizens of different states 
from those on the other.”’ 

Holding this view of the nature and character of the action, and 
being bound by the construction of the Removal Act made by the 
Supreme Court in the cases of Barney v. Latham, 103 U. S. 206, 
and Hyde v. Ruble, swpra, I must remand this cause to the state 
court, and it is accordingly so ordered. 











JESSE C. COULSTON v. CHARLES W. CUULSTON, ET ALS. 
(Court of Chancery, May Term, 1883.) 


ing his foreclosure priority. A decree drawn 
by defendants’ solicitor without notice to 
complainants set aside. 


Practice—Control of Suit.—The com- 
plainant’s solicitor does not lose his right to 
control the suit and draw the decree because 
one of the defendants obtains a decision giv- 


Bill to foreclose. On motion to vacate final decree and order of 
reference. 
Mr. C. Ewan Merritt, for motion. 


Mr. C. E. Hendrickson, contra. 
Tuk CHANCELLOR: The complainant filed his bill to foreclose a 


mortgage. The defendant Enoch Hollinshead answered setting up 
in his answer by way of cross bill the priority of his mortgage to 
that of the complainant. 

The cause was referred to one of the Vice Chancellors, and Hol- 
linshead’s claim was sustained. His solicitor thereupon drew 
the final decree and had it advised, and it was thereupon signed. 
He subsequently drew an order of reference which was also in 
like manner advised and signed on his motion. The complain- 
ant’s solicitor now moves to vacate the decree and order on the 
ground that they were unprovidently made. The complainant’s 
solicitor did not lose his right to have charge of the suit by the 
fact that one of the defendants succeeded in establishing his 
right to priority for his incumbrance over that of the complain- 
ant. It may be remarked that no cross bill was necessary in 
order to litigate the question whether Hollinshead was entitled 
to the priority he claimed. But if it had been it would have 
made no difference as to the complainant’s right to control the suit. 
He was magister litis and could not have been deprived of that 
character except under the rules, for his neglect or refusal to 
proceed with the suit. If after the decision he had unduly de- 
layed entering the decree, the court, on the defendant’s application, 
would have directed him to draw the decree and present it to be 
settled and signed, and had he not complied with the direction 
it might then have ordered the defendant’s solicitor to draw it, 
or might have drawn it itself, or might have ordered the clerk 
to draw it. There appears to have been no reason for the action 
somplained of which evidently was due merely to a misappre- 
hension of the practice. The decree and order must be set aside 


with costs. 
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IN THE MATTER OF THE ACCOUNT OF ABRAM S. MEYRICK, ADMINISTRATOR OF 
JOHN GRAY, DECEASED, EXECUTOR OF ALEX. GRAY, DECEASED. 


(N. J. Prerogative Court, December 17, 1883.) 
Orphans’ Court—WNotice of Settlement—Executors—Executor of an Executor. 


Mr. Chas. T. Reed, of Camden, for appellant. 

Mr. Wm. J. Gibby, of Princeton, for respondent. 

John Gray, an executor, died without having settled his account. 
Abram 8. Meyrick was appointed his administrator and filed an ac- 
count of John Gray’s administration of his father’s estate. 

The notice of the settlement of this account, which was given, 
purported to be by John Gray, the deceased, and not by Meyrick 
his executor. 

No exceptions were filed and the account was passed and an ap- 
peal was taken from this order on the ground that no notice was 
given as required by law and that the account itself was erroneous. 

THe OrpinARY: Held, That the notice in the name of the de- 
ceased was not a notice by the present administrator in accordance 
with the statute, and that want of notice was a matter of substance 
fatal to the validity of the order confirming the account. 

Mr. Reed suggested that since John Gray, the deceased executor, 
had filed the same account in. his life-time and gave notice of its 
allowance but died before it was passed and exceptions were filed 
to this account but never determined, these exceptions might be 
regarded as exceptions to the administrator's account forasmuch 
as both were the same. 

THE Orpinary: Held, That the exceptions to the executor’s ac- 
count could not be regarded as exceptions to the administrator’ s ac- 
count, and this account must be considered us passed without ex- 
ception, and that the only question on this appeal was the matte, 
of notice and matters which appeared upon the face of the account. 


LICENSE FOR THE SALE OF BEER. 


CHARGE OF JUDGE MAGIE TO THE GRAND JURY OF SUSSEX COUNTY, DECEMBER 
. TERM, 1883. 


Construction of the Beer License Act of 1872. 


Maatz, J., charging the Grand Jury, after stating the provisions 
of the Beer License Act of April 4, 1872, P. L. 81, said: There is 
some question with respect to the meaning of the first section of 
this act, with regard to the limitations under which it is lawful to 
sell this class of liquors. It is unfortunate that it is so, and it 
would be very fortunate if persons interested in this question of 
the suppression of the sale of intoxicating liquors would bend 
their energies to induce the Legislature to make this act intelligi- 
ble and practicable, The difficulty arises with respect to limita- 
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tions under which it may be lawful or unlawful to sell ale, and this 
class of drinks. The languageof the actis: ‘‘ It shall not be law- 
ful to sell ale, etc., in quantities less than a quart if the same is 
drank ’’—the act is evidently drawn unskillfully, for it uses im- 
proper language and improper grammar,—‘‘if the same is drank 
on the premises where sold.’’ The difficulty arises here ; if these 
two limitations, 7. ¢., the sale in quantities less than a quart, and 
the sale to be drunk on the premises, are to be taken conjunctively 
{that is, together,) then the sale of quantities as great as, or greater 
than a quart, although drank on the premises is, not acrime. If 
taken disjunctively (separately) then to sell in quantities less than 
a quart, or to sell any quantity of any size to be drunk on the 
premises, is a crime. In either case something must be supplied to 
make meaning to the words. In one case we must apply the con- 
junction ‘‘and,’”’ making it read ‘‘in quantities less than a quart, 
and if the same is drunk on the premises.’’ In the other case we 
must supply the word ‘‘o7,”’ making it read ‘‘in quantities less 
than a quart, or if the same is drunk on the premises.’ I think 
that the latter word is the word which must be supplied to these 
clauses of the act. The scope of this act is to regulate the sale of 
ale; the plain meaning of it is to so regulate it as to tend to dis- 
courage tippling and drunkenness, and it would be the height of 
absurdity to hold that the act prohibits the sale of a quantity less 
than a quart to be drunk on the premises, and allows the sale of a 
quart to be drunk on the premises ; it would be absurd to hold that 
the Legislature intended that. The act was moreover designed to 
give to the licensed person a privilege, and it is manifest that the 
privilege is almost, if not entirely, worthless, if all that he gets is 
the liberty of selling in quantities less than a quart, while his 
neighbor, immediately next to him, may sell in quantities as 
great as a quart, to be drunk on the premises. 

Now, of course, whatever way this act is looked at, any sale that 
is a mere evasion of this law—that is a sale which under the pre- 
tence of being made by the quart is really a sale by the glass— 
would render the person guilty of this crime, because no one can 
evade the law by a pretended compliance with its provisions, while 
in fact they are violated. 

I propose to adopt the construction indicated and to charge you 
that this act justifies the indictment and conviction of any person 
in this community who sells by the quart or in quantities greater 
than a quart, if the liquor sold isdrunk on the premises. That is 
the plain intent of this act in my judgment, and if you find any 
such cases in this county it will be your duty as Grand Jurors to 
present them to this Court, and it will be our duty to deal with 
them upon that construction of this law. 
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MISCELLANY. 





REFORM OF THE JUDICIAL SYSTEM. 


There is much public interest felt just now in courts and legal 
procedure. The newspapers are full of suggestions for reform in 
our judicial system and of demands for a simplication of our 
practice. A good deal that is said is without any real knowledge 
of what the evils are or what remedies are desirable and still less 
what remedies are practicable. It is well, however, that popular 
interest should be aroused in this matter and it is important that 
the lawyers should take advantage of this popular interest and 
prepare a practicable plan which can be carried into effect by the 
legislature under the pressure of this popular demand. 

But no change should be made merely because there is a popular 
demand for it, nor should any one of our forms or institutions be 
abolished merely because it is old fashioned nor because many 
other states have abolished it.. The question is what is best for 
the practical purpose of administering justice speedily and 
effectually according to our own law as it has grown up among 
us. Nothing for example seems more clear in theory than 
that the whole law in any one case should be administered by 
one court and in one proceeding, but in practice we find the fact 
that there are two systems of law and two different modes of 
proceeding, and that in one of them there is the inviolable right 
of trial by jury, so that as long as that exists there must be one 
mode of proceeding in the one system and another mode in the 
other. So that the first question is how shall we unite the two 
systems, and the question of uniting the two courts is a later 
one and by no means simple as the law now stands; and the 
union of the two courts where it has been tried has not had the 
effect of making one symmetrical system nor even of producing 
one form of action or mode of procedure, but rather of adminis- 
tering the two systems in two differents modes by one set of 
judges, and it has, in some cases, had the bad effect of confining the 
better and more progressive equity system within the narrow 
grooves of the common law principles. 

The idea of making but one court. of justice is specious and ap- 
parently progressive, but the practical object to be accomplished 
now is to do away with the evil effects which have grown out 
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of having two courts and retain the advantages of the two sys- 
If this can be done best by retaining the two courts, retain 


tems. 
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them, if not, unite them. | 
Much can be done to remove the evils by allowing equitable 


defences in common law suits. 


When this is done the chief 


cause of scandal will be removed, and then the question will arise 
whether the great and almost dangerous powers of the Court of 
Chancery ought to be reserved to the Chancellor and a few trained 
assistants or entrusted to all the judges alike. 

The Chancery practice is popularly supposed to be cumbrous. 
and complicated, but this notion is derived from its reputation 


in the past rather than from its present condition. 


It is not yet 


as simple as it might be, but its essential features are simple 
enough, and if lawyers use complicated forms of words it is their 


owl 


fault and not that of the system. 


The proceedings are 


nothing but 2 summons, a statement of the facts with an anticipa- 
tion of the supposed defences and a prayer for the relief sought, 
an answer, a formal joinder and then a trial with witnesses in open 
court, and an appeal of the whole case to a higher court. The 
Chancellor has lately by rule directed certain useless forms of words 
to be omitted and has required cross actions to be heard in the 
original suit and made other regulations tending toward simplicity 
and despatch of business. 

More can be done in the same direction by the Legislature, and 


it would be well if it were done quickly, especially the shortening’ : 
of the time for filing an answer. 
will be the Chancery system that will be looked to as a model if 


When these things are done it 


a new court is made that shall take the place of the two courts 


of equity and common law. 
The Legal Reform that is most urgent just now is a change in 


the form of the Court of Errors and Appeals. 


It is too large. 


[It ought to consist wholly of lawyers, and it ought not to be so 
arranged that the Supreme Court should hear all appeals from 


Chancery. 


There are many practical difficulties in the way of 


making the desired changes. 


The general opinion seems to be that this court should consist of . 


four or five judges who should be members of no other court, so 
that this should be an entirely independent court, whose sole 


business it should be to hear appeals. 


sons for this, but there are some weighty objections, especially in 


so small a state as New Jersey. 


It would make the trial judges 


an inferior class, and what is worse would impair their sense of 
responsibility for their opinions, which is now very strong, because 
they know they may be called upon to maintain them in the 


Court of Appeal. 


It would lead to differences of rulings: in 
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different circuits, and it would deprive the judges of valuable 
experience of actual and continued practice in the trial of causes, 
and of the benefit of the friction with counsel at the Circuit which 
is a very good thing fora judge to meet with. There is another 
practical difficulty in the necessity for economy of the material 
for good judges at our command as well as in the money to pay 
their salaries, unless indeed the Supreme Court should be abol- 
ished entirely and a system of county or district judges adopted, 
in which case all the other objections we have mentioned would 
upply with greater force. 

In spite of all these objections however, a small independent 
court of appeal would be much better than the court as it is now, 
but it may be that some other plan can be suggested which will 
avoid the objections of both systems. 

In devising such a plan it must be remembered that we cannot 
afford either in men or money a Supreme Court and a Court of 
Appeals both of the highest order, and that the judges of appeal 
need the trial practice, and also that so long as law and equity 
are administered by different judges the Court of Appeal ought 
to consist of both kinds. It has been suggested that the Court 
of Appeals should consist of the Judges of the Supreme Court 
who had not heard the case below, and of the Chancellor and the 
Vice Chancellors, these latter to be constitutional -officers and 
any of the Chancery judges to sit in any case which he himself 
had not heard below, just as the common law judges do. 

This might not be theoretically an ideal form of court, but it 
would avoid a good many serious practical difficulties and would 
give us a court of trained judges in active judicial practice in 
the trial of causes both legal and equitable and would give the 
equity judges a voice on appeals from Chancery. We are not 
prepared to advocate any plan at present, but have suggested some 
points which we think ought to be considered-and trust that the 
Bench and the Bar will give the whole question earnest considera- 
tion and take some active measures without delay. Ep. 





EXECUTED CONSIDERATION. 


(Communication.] 

In the WV. J. Law Journal for November, 1883, on page 329, in 
an article on ‘‘Consideration in the Law of Contract,’’ is the fol- 
lowing sentence: ‘‘A debt may be created either with or without 
a contract, or, if there is a contract, it may be either express or 
understood, but in either case the liability arises from some benefit 
received by the defendant * * either at the time of the contract 
or before; and this benefit must be such that the law would imply 
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the promise or create the liability, whether this promise was made 
or not. The liability may be modified, either limited or enlarged, 
by an express promise made at the time, but it must exist inde- 
pendent of the promise and it cannot be affected in any way by a 
promise made afterward.”’ 

How is this principle to be reconciled with the rule laid down 
in Lampleigh v. Brathwait, 1 Smith Leading Cases, page 67% 
There it is held that a courtesy moved by a previous request will 
support an assumpsit. In that case the plaintiff, having been con- 
victed of a felony, requested the defendant to attempt to procure 
a pardon for him, but held out no promise of reward, nor can it be 
gathered from the case that any reward was intended to be given. 
After the defendant had made the attempt to secure the pardon 
the defendant promised to pay him £100, and an action was held 
to lie for the money. In their opinion the court refer to a case in 
Dyer, 272, in which the plaintiff requested the defendant to marry 
his (the defendant’s) cousin, and after the marriage agreed to pay 
him £20, and the marriage was held to be a good consideration for 
his promise. In neither of these cases can it be said that a liability 
arose without the promise, and even if a liability arose to pay 
what the services were worth, the promise must be considered to 
have settled the amount of the liability ; in Lampleigh v. Brath- 


waite the declaration was special for the £100, not for what the 
services were worth. H. 


{Reply by the Editor.] 

These cases were decided before the doctrine of consideration 
had been clearly defined. The case in Dyer was decided in 10 
Elizabeth and Lampleigh v. Brathwait in 13 James I. But it is 
plain that the principle was even then recognized that a past con- 
sideration is not sufficient to support an express promise, for, in 
Lampleigh v. Brathwait, it was said, in arrest of judgment, that 
‘‘the consideration was passed;’’ and the court replied that *‘ the 
promise, though it follows, yet is not naked, but couples itself 
with the suit before.’’ If it is true, as must be admitted, thata 
gratuitous promise is not binding, it is plain that ‘‘a matter ex- 
ecuted and past before the time of making the promise cannot con- 
stitute a valid consideration; for to give a promise in return for 
past matter only, must necessarily be a voluntary and gratuitous 
act.’ Leake on Contracts, 314. How this proposition may be 
reconciled with Lampleigh v. Brathwait may perhaps be best ex- 
plained in the words of Leake on Contracts, p. 315: ** Where a con- 
tract is made upon an executed consideration, either by the con- 
sideration being executed upon request, or by the acceptance of 
the executed consideration, the consideration is not executed and 
past before the promise is made ; but the execution of the consid- 
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eration and the making of the promise are regarded in law as con- 
current acts. In such contracts the only binding promise is that 
expressed or implied at the time of the execution of the consider- 
ation and a promise subsequently made in respect of the same 
consideration, however expressed, would be void, as being made 
on a past consideration ; the only effect such a promise could have, 
would be by way of admission of the prior liability. In the case 
of Lampleigh v. Brathwait the declaration claimed for services 
rendered by the plaintiff, at the request of the defendant, alleging 
that afterwards, in consideration thereof, the defendant promised, 
etc.; and it was held good because the services rendered at the re- 
quest of the defendant implied a promise to pay for them, and the 
subsequent promise, which alone would not have been binding, 
related back to the original request.”’ 

It is evident from the declaration that the services were not ren- 
dered gratuitously, but with the expectation of some reward, and 
that the payment of what the services were worth was implied in 
the request. The subsequent promise was an admission that they 
were worth £100, and this was treated, after verdict, as equivalent 
to a previous promise to pay £100. See also the cases on Consid- 
eration in Langdell’s Select Cases on Contracts and the editor’s 
remarks upon them in the Summary. Ep. 


CIVIL RIGHTS DECISION. 

The following well-considered article by Mr. J. C. Harper, in the 
Cincinnati Weekly Law Bulletin, on the legal effect of the recent 
decision of the Supreme Court of the United States, in what are 
known as the Civil Rights cases, may throw some light on the ques- 
tion whether State Legislation on this subject is necessary or not: 

The surprise and discouragement manifested in many quarters 
since the decision was announced, are but another illustration of 
the lack of information upon legal topics that exists in the com- 
munity at large. To the members of the legal profession the re- 
sult was not unexpected. Almost immediately after the passage 
of the act, in a charge to the grand jury, Judge Emmons held it to 
be beyond the power vested in Congress, for the identical reasons 
now declared by the Supreme Court. (May, 1875, U. 8. C. C., W. 
D. Tenn.) 2 Am. L. T. Rep. (N. 8.), 198. Similar conclusions 
have been reached by Judge Cooley in his work on Torts, pages 
384-6; and Judge Barr, in Smoot v. Ky. Cent. R. R. Co., 13 Fed. 
Rep., 337. And it was difficult to see how that result could be 
avoided, after the Supreme Court had expressly decided that the 
provisions of the XIV amendment had reference to ** State action 
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exclusively, and not to any action of individuals.’’ Virginia vy. 
Rives, 100 U. 8., 313, 318; Ex parte Virginia, Id., 339 ; Strauder 
v. West Virginia, Id., 303; Neal v. Delaware. 103 U. S.. 370. In 
January last the Supreme Court had decided that section 5519 U. 
S. Revised Statutes, providing for the punishment of persons con- 
spiring to deprive any other person of the equal protection of the 
laws or of equai privileges or immunities under the laws, finds no 

warrant in the Constitution for its enactment, because the XIV 
amendment is direc ted —_ against action by the States and not 
by individuals. U.S. v. Harris, 1 Sup. C. Rep., 601 ; see also Le 
Grand v. U. S., 12 Fed. Rep. 577. The case of Singleton, which 
was one of those decided on Monday, went up on a division of 
opinion certified by Judges Blatchford and Choate. 1 Crim, Law 
Mag., 386, U. S. v. Fewcomer, 22 Int. Rev. Rec., 115, decided by 
Judge Cadwalader, is the only reported case in which the sections 
under consideration have been held constitutional. 

The more important question remains as to what effect the de- 
cision will have. In my judgment the change will be far less radi- 
cal than many suppose. The law remains in full force so far as 
the District of Columbia and the territories are concerned. It is 
believed that Congress has umple power to provide similar rules 
for the regulation of interstate commerce. See Hall v. DeCuir, 95 
U.S., 485, 490. Section 4 of the act, which provides that no per- 
son shall be disqualified to serve as ‘‘a grand or petit juror in any 
court of the United States, or of any State, on account of race, 
color, or previous condition of servitude,’’ and prescribing a pen- 
alty for such exclusion, has been held by the Supreme Court to 
refer to action by an agency of the State, and as such to be within 
the power granted by the XIV amendment. Virginia v. Rives, 
Strauder v. West Virginia, Hz parte Virginia, and Neal v. Dela- 
ware, supra; Bush v. Kentucky, 1Sup. Ct. Rep, 625. There can 
be no doubt, that the decisions holding that no state can deny sub- 
stantially equal advantages of its public schools to all races, falls 
within the decisions of the Supreme Court just referred to. Ber- 
tonneau v. Directors, 3 Woods, 177; State v. Flood, 48 Cal., 56; 
Corry v. Carter, 48 Ind., 327; State v. McCann, 21 Ohio St., 198 ; 
People v. Gaston, 13 Alb. (N. Y.) Pr. (N.5.), 160; moony * mg 
v. Robinson, 27 Ark., 116, Board of Education v. Tinnon (Sp. Ct. 
Ks.), 13 Cent. Law Jour., 272; U. S. v. Buntin, 10 ad aay 
730, and note. Nor will the decision affect the operation of the 
XIV Amendment in many other directions. It cannot be doubted 
that efforts at class legislation, such as those in California against 
the Chinese, are nullified by the Amendment. Ah Kow v. Numan, 
5 Sawy., 552 : 8. C. 18 Am. Law Reg., N. 8., 676, and note by 
Yidew' Cooley ; /ure Ah Chong, 2 Fed. Rep., 733; Re Ah Fong, 
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3 Sawy., 144; /nre Parrot, 1 Fed. Rep., 481. And it has been held 
that the prohibitions of the Amendment upon the state extend to 
all agencies and instrumentalities employed in the administration 
of its government, whether superior or subordinate, legislative, ex- 
ecutive or judicial. Ha parte Virginia, Virginia v. Rives, Neal v. 
Deluware, Ah Kow v‘ Nunan, in re Parrot, supra. 

Independent of such a statute as the act of March i, 1875, ‘‘it is 
not very clear that the innkeepers and carriers of persons by land 
or by water would be warranted in law would in discriminating on 
the ground solely of a difference in race, color, or because of any 
previous condition.’’ Cooley on Torts, 283 ef seq. 

The case of Gray v. Cin. Southern R. R. Co., 11 Fed. Rep., 683, 
is directly in point, and very instructive, inasmuch as it was treat- 
ed and decided as an action at common law, without reference to 


the Civil Rights Act. In that case the late Judge Swing held that , 


**a colored lady who had purchased and held a first-class ticket, 
wis entitled to admission into the ladies’ car, if there was room for 
her therein; and if she was refused admission and the railroad 
company declined to carry her,except in the smoking-car containing 
only men,some of whom were smoking, she had the right to decline 
to accept such accommodations, and it is liable to herin damages. 
Carriers are bound to provide for colored passengers, holding first- 
tickets, accommodations precisely equal in all respects to those 
provided for white passengers holding similar tickets.”’ 

An examination of the decided cases shows that if inn- 
keepers and carriers desire to provide separate apartments for col- 
ored persons, they must afford equal advantages and facilities in 
every respect with those provided for white persons, and a failure 
to do so will render them liable to an action for damages. West- 
chester, etc., R. R. Co. v. Miller, 55 Pa. St., 200; Railroad Co. v. 
Brown, 17 Wall., 447; Chicago, etc., R. R. Co. v. Williams, 55 
[lls., 85, 8. C. 8 Am. Rep., 641 ; Coger v. N. W. Union Packet Co., 
37 Iowa, 145; Brown v. Memphis, ete., R. R. Co., 5 Fed. Rep., 
499; 11 Reporter, 499 ; 12 Cent. Law Jour., 442. 

For a fuller consideration of most of the foregoing matters, the 
reader is referred to my note to U. 8. v. Buntin, 10 Fed. Rep., 736- 
7Al1. 


DANGERS IN COMBINING LEGAL: AND EQUITABLE REME- 
DIES. 


(The following pages from the preface to Professor Norton’s new 
book on Equity Jurisprudence are important to be read by every 
lawyer in New Jersey, who is thinking seriously upon the subject 
of the union of the courts of law and equity.—Zd. | 
While the ‘‘Supreme Court of Judicature Act’’ wis pending be- 
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fore the British Parliament, there appeared in the Saturday Re- 
view a series of articles written by one of the ablest lawyers and 
most profound thinkers of the English bar, which pointed out a 
grave danger threatening the jurisprudence of England in the 
plan, as then proposed, for combining legal and equitable rights 
and remedies in the same action, and administering them by the 
same tribunal. The writer showed, as the inevitable result of the 
system, that equitable principles and doctrines would gradually 
be suppressed and disappear in the administration of justice; that 
they would gradually be displaced and supplanted by the more 
inflexible and arbitrary rules of the law; until the time equity 
would practically cease to be a distinctive branch of the national 
jurisprudence.* 

The reasoning of these remarkable articles was so cogent and 
convincing that it produced a deep impression, not only upon the 
English bench and bar, but even upon parliament, and it ultimate- 
ly led to an amendment of the act by the addition of the follow- 
ing clause, which has undoubtedly averted the anticipated danger: 
**Generally in all matters in which there is any conflict or vari- 
ance between the rules of equity and the rules of the common 
law, with reference to the same matter, the rules of equity shall 
prevail.”’ 

I have referred to this incident simply for the purpose of indica- 
ting its application, under like circumstances, to the law of our 
own country. The arguments of the English essayist were purely 
a priori,and were confined to the jndicial system of England. They 
would apply with equal force to a large portion of the American 
states ; and the correctness of his conclusions is established by the 
judicial experience of those commonwealths during the past thirty 
years. Since the first New York Code of Practice in 1848, .about 
one-half the states and territories have adopted the reformed pro- 
cedure. As the central conception of this system is the abolition 
of all external distinctions between actions at law and suits in 
equity, the union of legal and equitable rights and remedies in one 
proceeding,and the substitution of many important equitable in 
place of legal methods, it was confidently supposed that, in pro- 
gress of time, the doctrines of equity would obtain a supremacy 


*NOTE.—The reality of the danger, and the importance of the legislative enactment by 
which it was averted, are most unmistakably shown in the current series of English reports. 
Able common law judges, taking a part in the decision of equity causes, are frequently rep- 
resented as attacking, and even denouncing, equitable principles and doctrines which have 
for centuries been treated by the court of chancery as fundamental and elementary principles 
which have been most fruitful in results, and have been applied in numberless forms to the 
equity jurisprudence. Can there be a doubt, that equity, exposed to such judicial attacks 
from members of the highest court, would gradually have succumbed, and finally ceased to 
be a distinctive part of the English municipal law ? 
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over those of the law in the administration of justice, and that the 
entire jurisprudence of a state would gradually become more equit- 
able, more informed with equitable notions. It must be confessed, 
I think, that the experience of the past thirty years in these states 
points to a directly contrary result. Every careful observer must 
admit that in all the states which have adopted the reformed pro- 
cedure, there has been, to a greater or less degree, a weakening, 
decrease, or disregard of equitable principles in the administration 
of justice. I would not be misunderstood. There has not, of 
course, been any conscious intentional abrogation or rejection of 
equity on the part of the courts. The tendency, however, has 
plainly and steadily been towards the giving an undue prominence 
and superiority to purely legal rules, and the ignoring, forgetting, 
or suppression of equitable notions. The correctness of this con- 
clusion can not be questioned nor doubted ; the consenting testi- 
mony of able lawyers, who have practiced under both systems, cor- 
roborates it; and no one can study the current series of state re- 
ports without perceiving and acknowledging its truth. In short, 
the principles, doctrines, and rules of equity are certainly disap- 
pearing from the municipal law of a large number of states, and 
this deterioration will go on until it is checked either by a legisla- 
tive enactment, or by a general revival of the study of equity 
throughout the ranks of the legal profession. 

I would not be understood as condemning the reformed pro- 
cedure on this account. The tendency which I have mentioned 
may be checked; the danger is incidental, and can easily be pre- 
vented. A brief legislative enactment, substantially the same as 
that added to the English Judicature Act, would render the sys- 
tem perfect in theory, and would secure to equity the life and 
prominence which properly belong to it, and which should be 
preserved. The State of Connecticut has incorporated the clause 
into its recent reformatory legislation; that it should not have 
been added to all the codes of procedure is very surprising. 

I need not dwell upon the disastrous consequences of the ten- 
dency above described, if it should go on to its final stage. Even 
a partial loss of equity would bea fatal injury to the jurispru- 
dence of a State. So far as equitable rules differ from those of 
the law, they are confessedly more just and righteous, and their 
disappearance would be a long step backward in the progress of 
civilization. 








THE ACTION OF BREACH OF PROMISE OF MARRIAGE. 


Pump Court, for December, contains an article in favor of abol- 
ishing this action or else limiting the damages to the actual pecun- 
iary loss proved at the trial. A bill for this purpose was before the 
last Parliament. Pwmp Court ridicules the actionin an imaginary 
charge of the judge, which is amusing enough to be quoted here: 
‘‘The whole difficulty arises from the illogical attempt to reduce sen- 
timent to a money or marketable value.”’ In this connection we are 
reminded of the summing up of the learned Justicer who, accord- 
ing to the books, addressed his twelve assessors as follows: ‘‘ The 
learned counsel says you ought to find for the defendant. Well, 
you may if you like, but don’t you go and do it because he asks 
you. He asked me not to leave the case to you at all; but I mean 
to. Very well; now, what are the facts? The defendant admits 
that he promised to marry the girl; of course, if he is a man at 
all, he can’t deny that ; and his counsel says he is a fool—very 
likely, but what then? ‘Lots of people are fools, but they marry. 
Then that’s no excuse for him. Next the defendant says that the 
plaintiff would not have him; she says she would ; which of them 
do you believe? He has three hundred a year—and—and—well, 
she’s a woman; there! She don’t dislike money, you know. This 
is an action to get, what?) Why, money to be sure; and defend- 
ant’s money, too, mark that. She can’t bring an action for the 
man, and I can’t order specific performance of the contract to mar- 
ry, because the law says damages—that’s money—are as good as a 
husband. First, then, there’s the loss of the husband’s income. 
Then the loss of the man; and when you’ve settled the damages 
on these, there’s compensation for the injury to the plaintiff's heart 
—her feelings, you know. Now, here the learned counsel says 
there are no particulars. He must say something of course ; that’s 
what he’s for. I don’t know what he expects. He can hardly 
want a list of regrets at so much a dozen ; misery at five ‘shillings 
an hour, let’s say ; or an account of the number of tears, or pints 
of ’em, that the plaintiff has shed over this business, the whole to 
be paid for at so much for the lot, with a reduction, perhaps, on 
account of the defendant’s taking a larger quantity. I wonder he 
does not say there are no bought or sold notes to prove the con- 
I should know how to deal with that. Well, you and I may 
not like this sort of action. Very likely we should prefer to horse- 
whip a man of that sort down here. But we must be forensic, and 
so you are to find your verdict for the plaintiff. Now, then, what 
Don’t give too much, for if you do the court will set 


tract. 


damages ? 


your finding aside; or the defendant may be broken up and the 
plaintiff get nothing after all. 


What do you say?’ 
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VARIOUS TOPICS 


THE OFFICE OF CHANCELLOR. 





The Chancellor was, even in Saxon times, 
an official of considerable dignity, and under 
the Norman Kings his functions became more 
varied and his power progressively increased. 
Like other great functionaries of the house- 
hold he occupied a seat in the Curia Regis; 
as Keeper of the Royal Seal he had to 
authenticate all grants and charters; while 
as secretary to the King, he became familiar 
with his most private affairs. In the reign 
of Henry III., when the Chief Justiciary 
of all England was shorn of his splendor, the 
Chancellor became the second personage in 
the kingdom, and his salary exceeded that of 
any other judge. When the three great 
courts of common law had been evolved out 
of and separated from the Great Council, a 
large quantity of legislative and judicial work 
continued to be transacted by the latter, 
These various matters were brought before 
the King in council in the shape of petitions, 
and when their number increased, as it did 
in the reign of Edward III , it became usual 
to refer them to the department conversant 
with the subject matter of each petition. ‘To 
the Chancellor, a grave and learned ecclesi- 
astic. the petitions relating to ‘‘grace and 
favor” were naturally referred for decision, 
and to this practice must be ascribed the or- 
igin of that equitable jurisdiction which was 
destined to develop in after times into the 
High Court of Chancery. 
considers that ‘‘the Chancellor’s equitable 


Lord Campbell 


jurisdiction is as indubitable and as ancient 


> but in this 


as his common law jurisdiction,’ 
opinion he differs from all other authorities; 
and it is beyond question that, although in 
early times he may have occasionally granted 
relief in cases of hardship, it was toward the 
end of the reign of Edward III. that his 
powers were systematically exercised upon 
petitions presented directly to himself. In 
the next reign we find indignant protests on 
the part of the Commons against the en- 
eroachments of the Chancellor, and this in 


itself is sufficient to prove that his jurisdic- 
tion had then recently entered upon a novel 
career. We are not, however, left to con- 
jecture upon this point; for we can place 
with certainty in this reign the origin of the 
writ of subpoena, which placed inquisitorial 
power in the hands of the Chancellor.— The 
Edinburgh Review. 


THE COURT OF ERRORS. 

The following cases were decided by the 
Court of Errors on December 31st: 

Sommerbell v. Sommerbell, decree refus- 
ing divorce affirmed by a vote of 8 to 7. 

Day v. Brett, judgment below affirmed. 
Mills, 
fees reduced from 3 to 2 per cent. 


Pomeroy v. ordered reversed and 


Ruckman v. Conover, decree below re- 
versed, g to 5. 
Bernshouse v. Abbott, judgment below 
affirmed. 
Dale v. Dale, re argumeat ordered 
Heller, et. al. v. Elliott, judgment affirm- 
ec; 
Trade Insurance Company v. Barracliff, 
judgment affirmed, g to 4. 
Cross v. Hayes, judgment affirmed 
Hendrickson v. Fires, judgment affirmed, 
10 to 4. 
Parsons v. Hitchcock, judgment affirmed. 
Providence Savings Institution, Jersey 
City, v. Allen, judgment affirmed. 
Mayor and Alder- 


Balen- 


Garret I). Vreeland v. 
man, Jersey City, decree affirmed. 
tine v. town of Harrison, decree affirmed. 

Bernhaus v. Beane, reversed, FO to 4. 

Landrine v. Gifford, two cases, judgment 
affirmed, 

Hollenger v. Syms, judgment affirmed. 

Trenton City Pottery Company v. Yates, 
judgment reversed and receiver refused. 

Crane v. Ely, judgment reversed. 

West Orange v. Feld, judgment affirmed. 

Turnure v. Turnure, two cases, affirmed, 

All the other cases were deferred to next 


term. 











PERSONAL, 





Mr. Frederick F, Guild has given up the 
practice of Law and has taken the position 
of editor of the Mewark Daily Journal, 
If this has deprived us of a good lawyer, we 
have every reason to believe it will give us 
a good editor. It is certainly an advan- 
tage for an editor to have had the edu- 
cation and training of a lawyer, and it is not 
a bad thing for the bar to have “‘a friend at 
court”’’ with the newspapers. 





ESSEX LAW) LIBRARY. 


A new catalogue of the Law Library of the 
Essex County Bar Association has been pub- 
lished and appeared at the time of the 
dinner. The Library contains 1,637 vol- 
umes and in these are 1,704 reports, 59 
volumes of digests and 5 of statutes. The 
reports are divided as follows: 





ENGLISH. 
King s Bench Com. Pleas and Wisi Prius 197 
TRMEMOMBET. . cccwccecscce soscccerses 47 
MOET oc oe coereccccosesgeeccccces III 
House of Lords...........20006: coo IE 
*‘Law Reports” Series........00-c00¢ 144 
Total Engligh. ...c.cc-ccccsccescees + 510 

AMERICAN. 
ek PNR, ou sdine cnckoenes Se 
CUNT ccc conceecesccccccssdees 59 
ROUEN s oo g.6'a dices seeded eaze>s 57 
I Oe oe eee, Pee ee 74 
TORIURERORINIS. 6.00 cecccdecesces i.» 380 
Michigan ......... sp bsceh endenieks ss 51 
BE POEs ccasecccssncs: cose OB 


ROW JONES os ccs cede costecescse SOQ 





Ce | 


POMMOUEUARER... + ccc seececeaneesos «+ 165 


EE + 5ehis’ tedavhenn «ks- coemee 56 
WOME AMOTNNRS 6 60. 0 ccs Weiss veces 1198 
Less duplicates.......... Kidd CECB iGO 4 

1194 


The catalogue contains the following 
statement showing who may use the library 
and upon what terms : 

Holders of certificates of deposit are en- 
titled to the use of the library and to one 
vote for every $50 of stock. Certificates 
may be taken on payment of $50 or $100. 
Holders of certificates of $50 are subject 
to an assessment of $10 annually, holders 
of certificates of $100 to an assessment of 
$5 annually. Members of the Bar of New 
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Jersey in good standing are entitled to the 
use of the library for one year upon pay- 
ment of $15, or for six months on payment 
of $8, and receiving a certificate thereof. 
Students at law regularly entered in the 
office of a practicing attorney may use the 
library for one year on payment of $4. 





TAXATION OF RAILROADS. 





No one interested in the subject of the 
taxation of railroads in New Jersey can 
afford to overlook the decision of the U. S. 
Supreme Court in Louisville and N. R. Co. 
v. Palmes, Collector, rendered November 19. 
1883. 3 Sup. Ct. Rep, 193. It goes some- 
what further than Morgan v. Louisiana, 93 
U. S. 217. In that case it was held that 
the immunity from taxation conferred upon 
a railroad company by its charter is not 
itself a franchise of the company which 
passes as such to a grantee of the property 
and franchises of the company without 
other description. The present case affirms 
that decision and holds that the exemption 
from taxation given to our company did not 
pass by a foreclosure sale and other con 
veyances to another company, and it goes 
further and decides also that after an 
amendment to the constitution, providing 
that all corporate property shall be subject 
to taxation, the Legislature had no power 
to grant immunity to the successor of the 
old company, and that the acts by which 
it was attempted to confirm in the new 
company the immunities of the old one 
were invalid. 





NEWSPAPER LIBELS. 





Chief-Justice Durfee, of the Rhode Island 
Supreme Court, in a recent libel suit gave a 
clear and just statement of the law relating 
to the rights of newspapers inthe matter of 
discussing and criticising public officials. He 
said : 

I think that a public newspaper has a 
right to comment upon and criticise the con- 
duct of a public officer in the discharge of 
public duties. I think that if the publishers 
of a newspaper discover what they consider 
to be defects in the performance of public 
duties, they have a right to point them out. 
If a public officer is in fault, and there are 
facts which suggest fanlt .on his part, I 
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hink that the public press hasa right to crit- 
If the publishers of 
newspapers have this freedom of comment, 
they must of course, being infallible men, 
sometimes give utterances to criticisms which 
are unjust and unfair, and which wiser men, 
unexcited and calm, might approve. But, 
gentlemen, if in the exercise of this freedom 
of comment they act fairly and honestly, 
and meaning to do what is right, they cannot 
be held accountable. To hold them to ac- 
count because they made an error of that 
kind would be to shackle the public press. 
It is of great importance to the public that 
the newspapers should have this liberty. If 
public officers commit faults in the execution 
of their public duties, and there should be 
none to censure or to criticise, the faults 
would grow more and more intolerable, to 
the manifest peril of the public welfare, and 
therefore you can see that the public have a 
great interest in maintaining unshackled the 
public press to freely criticise the acts of 
public officials. 


icise and censure him, 


JARRARD EXTRADITION CASE, 





The Court of Common Pleas of Ontario 
rendered alecision on Dec. 15 sustaining 
the decision of the county court and directing 
Levi D. Jarrard to be delivered up to the 
authorities of New Jersey, to be tried for 
forgery. 
er court. 


An appeal may be taken to a high- 
A dispatch from Toronto says: 
‘The question at issue was whether Jarrard 
had been guilty of forgery. If this crime 
was not fastened upon him he could not be 
extradited, embezzlement not being an ex- 
traditable offence. The alterations made 
by him in his books after the audit were 
claimed to be proof of forgery, but Jarrard’s 
that these alterations 
were only in the prisoner’s own books, which 
he had a right to change as he pleased. In 
answer to this the representatives of the State 
of New Jersey said that the audit made the 


counsel contended 


statements in the books binding on{both par- 
ties, and that any change made thereafter 
was as much forgery as an alteration in an 
agreement. Jarrard has been confined since 
August last in Welland county jail, near Buf- 
falo, where he has had every liberty consis- 


The 


proceedings here have been watched through- 


tent with security against his escape. 


VARIOUS TOPICS. 





































out by Mr. Rice, Prosecutor of Pleas for 
the County of Middlesex, New Jersey, and 
Mr. the Chosen 
Freeholders of Middlesex county.”’ 


R. Adrain, solicitor for 





ESSEX COUNTY BAR DINNER, 





The Essex County Bar had a dinner in 
their Law Library of the Bar Association in 
Newark on Dec. 28th. 
Ninety-five persons sat down at the tables, 


Friday evening, 


All of them were lawyers and nearly all 
The 
invited guests present were the Chancellor 
and Vice Chancellor Van Fleet, Mr. Justice 
Depue and Mr. Justice Magie, Mr. Abbett, 
the Governor elect, Judge Paterson, Mr. R. 
A. Ransom, of New York, and Judge 
McCarter. Letters of regret were read 
from Secretary Frelinghuysen, Mr. Justice 
Bradley, Judge Nixon and others. 

The dinner passed off pleasantly with a 


members of the Essex County Bar. 


good deal of laughter and jollity and when 
the coffee was brought on’ Judge Titsworth, 
President of the Bar Association, made an 
address and called upon the Chancellor to 
respond to the toast to “the Bar of the 
State of New Jersey.” 

Judge Depue afterwards replied to the 
toast to “the Bar of Essex |County.” Mr. 
Cortlandt Parker responded to ‘*The Ameri- 
can Bar Association,” Mr. Ransom to “the 
Bar of New York,” Mr. A. Q. Keasbey, to 
“the Federal Judiciary,” Vice Chancellor 
Van Fleet to “tthe Questions of the Day,” 
Mr. T. N. McCarter to ‘the Ladies” and 
Judge Paterson to the ‘‘Court of Errors.” 

The speeches were good and the whole 
company was in a good humor and all seem- 
ed to enjoy themselves thoroughly. 





VARIOUS CASES. 


In the suit of Lowell Talbot against Hen- 
ry S. Little, Receiver of the Central Railroad 
of New Jersey, for $25,000 damages for his 
arrest and imprisonment for refusing to pay 
ferriage from Jersey City to New York 
after he had purchased a ticket from ‘ Ber- 
gen Point to New York,” the jury found a 
verdict of $1,000 for the plaintiff. 

Judge Knapp in charging the jury said: 
‘¢ The arrest, as made, was not authorized 
or lawful. The plaintiff might lawfully have 
been put outside the ferry gates, but not 
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taken before a magistrate and imprisoned. 
The payment in the railway cars did not 
give the plaintiff a right to cross the ferry 
without paying further fare. But the ques- 
tion is whether the officers acted by authority 
of the Receiver of the company in making 
the arrest. The jury may be justified in in- 
ferring that the otficer had authority under 
his appointment.” 

In the Essex Court of Quarter Sessions 
ex-Speaker Egan retracted by his counsel, 
William B. Guild, Jr., his former plea and 
pleaded guilty to the charge of attempted 
bribery. A physician’s certificate, setting 
forth that Mr. Egan had been suffering from 
pneumonia, and has not sufficiently recovered 
to attend court was read. The court has set 
the case down for January 17th. 

The case of Freeholders of Somerset Co. 
v. Cory was tried again at the December 
term and resulted in another verdict for the 
plaintiffs. The amount this time is $5,088.- 
08. See 15 Vroom, 445. 


A CURIOUS CASE ON 
BAPTISM. 


INFANT 


TRENTON, N. J., Dec. 26, 1888. 
Ed. N. J. Law Journal, 
Dear Str: In Morgan Edwards’ ‘* Ma- 


terials Towards a History of the Baptists in 
Jersey,” Phila., 1792, on p. 94, Occurs a 
curious case: Rev. Samuel Heaton was 
born in Connecticut and bred a Presbyterian, 
He settled near Black River in Morris Co, 
N. J:, in 1734. While there he had a son 
born whom he was anxious to have christ- 
ened by Rev. Samuel Sweesy, a Presbyterian 
minister, to which his wife stood averse, say- 
ing, “* If you will show me a text that war- 
rants christening a child, I will take him to 
Mr. Sweesy.” Mr. Heaton offered several 
texts but his wife would not allow that in- 
fant baptism was in either of them; then 
the husband Mr. Sweesy, who 
owned there was no text which directly 


went to 


proved the point, but that it was proveable by 
deductions from many texts. This chagrined 
Mr. Heaton so that he became a Baptist. 
The matter ** Robert Colver (a 
Rogerene Baptist) to publish an advertise- 


induced 


ment in the newspaper offering twenty dol- 
lars reward to anyone that would produce a 
Rev. Samuel 
Harker took him up and carried a text to the 


text to prove infant baptism. 
Colver would not allow that 
Harker sued him. 
Colver’s 


advertiser. 
infant baptism was in it. 
It seems the court was of Mr. 
mind, for Harker was cast and had court 
charges to pay. After that Colver published 
another advertisement, offering forty dollars 
reward for such a text; but none took him 
up, as Mr. Harker’s attempt failed.” 

Yours truly, 5. 8. S. 


A DOGBERRHY. 


A recent police court case in England 
showed how absurdly a good law may be 
made to operate when Dogberry is on- the 
bench. 
Sunday saw a rabbit struggling in a trap and 
mercifully ended its sufferings. The magis- 
trate, however, gravely declared him guilty 


A man walking through a field on a 


of two offences—kiiling game on Sunday and 
killing game without a license—and fined 
him £1 and the costs of the action. 


ASSAULT AND BATTERY. 


** You are certain that you saw the prison- 
er strike this man?” asked the judge of a 
witness, who was testifying in an assault and 
battery case. 

“Yes your honor, I am certain,” replied 
the witness. 

‘*And do you know what he struck him 
for?” continued the interested magistrate, 
leaning forward expecting to hear some 
startling testimony. 

** Well, yes ; I believe he first struck him 
for $10!” 





